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STATEMENT OF QUESTIONS PRESENTED. 

1. May a plaintiff in a landlord and tenant action for 
possession, based on non-payment of rent, amend his suit 
at the trial to include rent for an additional month beyond 
the expiration of a thirty-day notice to vacate and, when 
said landlord obtains a judgment for such rent and pos¬ 
session, will the payment of that rent found to be due 
entitle the defendant to a dismissal of the action? 

2. Another question may be presented consisting of: 
Will the waiver by defendant of a defect in a thirty-day 
notice (that it expired after the commencement of the suit) 
waive the defect in said notice consisting of the claim 2 nd 
collection of rent for a period after the expiration of the 
time given in the thirty-day notice? 



INDEX. 


P^ge 


Jurisdictional Statement. 

Statement of the Case. 

Statement of Points . 

Summary of Argument. 

Argument. 

Appellant Complains of the Inclusion in the Printed 
Appendix of Unnecessary Portions of the Record 

Conclusion. 


1 

2 

3 

3 

4 

5 

6 


TABLE OF CASES. 

Byrne v. Morrison, 25 App. D. C. 72 
Edwards v. Totten, 48 App. D. C. 416.. 














IN THE 

United States Court of 

Foe the District of Columbia Circuit 

No. 10,858 

JACOB SHAPIRO, Appellant 

v. 

COST CHRISTOPHER, Appellee 



Appeal from the Municipal Court of Appeals for the 

District of Columbia. 

BRIEF FOR APPELLANT. 

JURISDICTIONAL STATEMENT. 

(a) Appellee filed a complaint in the Landlord and 
Tenant Branch in the Municipal Court for the District of 
Columbia against Appellant, claiming judgment for pos¬ 
session and for rent money, based on the failure of Appel¬ 
lant to pay rent. The Municipal Court had jurisdiction of 
the suit by virtue of the provisions of Title 11, Section. 735 
of the D. C. Code (1940 Edition). The Municipal Court 
dismissed said action. 

(b) The Municipal Court of Appeals had jurisdiction of 
an appeal taken from said action of the Municipal Court 
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by virtue of the provisions of Title 11, Sections 771 and 772 
of the D. C. Code (1940 Edition). Said Municipal Court 
of Appeals reversed said Municipal Court and ordered 
judgment for the Appellee with a permanent stay. 

(c) This Court has jurisdiction by virtue of the provi¬ 
sions of Title 11, Section 772 (D. C. Code, 1940), and the 
rules of this Court. This Court allowed an appeal on pe¬ 
tition. 


STATEMENT OF THE CASE. 

Appellant occupied a store as a tenant of the Appellee 
(App. 5). The space in the rear parked six trucks (App. 
5). This tenancy was under a written lease for a term of 
years (App. 5). Next door to the demised premises was 
an unimproved lot (App. 4). The rear portion of said lot 
was used by the Appellant and claimed by him as part of 
his tenancy (App. 5). Negotiations between Appellant and 
Appellee relating to the rental of the unimproved lot re¬ 
sulted in certain improvements being put on said lot con¬ 
sisting of a fence and certain other items (App. 5). When 
the parties failed to agree on a lease for this unimproved 
lot, Appellant gave up the use of said lot except the rear 
portion thereof (App. 5), which he claimed under his lease 
for parking. 

Appellee gave a thirty-day notice expiring on May 1, 
1950, to Appellant to vacate the entire vacant lot. Appel¬ 
lee brought an action in the Landlord and Tenant Court 
claiming possession of the entire unimproved lot on the 
basis of the failure on the part of the Appellant to pay rent 
(App. 2). Appellee claimed $1,125.00 for the period from 
August 1, 1949, to May 1, 1950 (App. 2). # 

*The complaint printed in the Appendix at page 2 is the amended com¬ 
plaint. This amendment was made at the trial and differed from the original 
complaint in that it states the full amount of the rent claimed and the full 
period thereof after the amendment to include rent for the month of May. 
The amendment was made at the trial and the original complaint does not 
appear in the printed record for the reason that the amendment was made 
by correction in ink at the time of trial. 
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At the trial Appellee amended to include rent through 
May 31, 1950, an additional $125.00 (App. 20). 

A defect in the notice, consisting of the bringing of the 
suit before May 1, 1950, when the notice expired, was 
waived by Appellant at the trial. 

The jury found that the Appellee was entitled to rent in 
the sum of $437.50 for the entire period and gave judgment 
for possession. Appellant paid the rent through May 31, 
1950, and moved for judgment notwithstanding the verdict. 
The trial court refused to grant Appellant’s motion for 
judgment but dismissed the action without prejudice (App. 
20 ). 

The Municipal Court of Appeals reversed the lower court 
and ordered a judgment for possession entered with a per¬ 
manent stay of execution. 

The application for this appeal followed. 

STATEMENT OF POINTS. 

1. The Municipal Court of Appeals erred when it ordered 
a judgment for possession with a permanent stay entered 
in lieu of dismissal. 

2. The Municipal Court of Appeals erred in holding that 
the receipt of rent past the date of the 30-day notice does 
not require the dismissal of the action. 

3. The Municipal Court of Appeals erred in holding that 
a waiver of the point that the 30-day notice had not expired 
at the time the landlord and tenant suit was filed was a 
waiver of all defects thereafter created or existing under 
said notice. 

SUMMARY OF ARGUMENT. 

1. Appellant says that a thirty-day notice was a neces¬ 
sary ingredient of Appellee’s suit for possession and that 
the acceptance of rent after the expiration of that period 
of notice invalidated the same and the Appellee could hot 
recover judgment for possession. 


4 


2. The Appellee brought his landlord and tenant suit for 
possession before the expiration date of 30-day notice. 
Appellant waived that point and proceeded with the trial. 
Appellee contends that the waiver also waived the invali¬ 
dating effect of the collection of rent for a period past the 
30-day notice. 


ARGUMENT. 

1. The claiming and collection of rent after the period of 
the notice to vacate expired, prevents and prevented the 
Appellee from obtaining a judgment for possession. In 
Edwards v. Totten, 48 App. D. C. 416, the exact proposition 
was presented to this Court. Briefly, in that case, Totten 
who had been plaintiff, brought an action for possession 
of premises and for judgment for the rent due. He ob¬ 
tained his judgment both for possession and for rent. The 
case was then appealed to the Supreme Court of the Dis¬ 
trict of Columbia under the practice then existing, and dur¬ 
ing the period that the appeal was pending defendant paid 
and plaintiff collected rents for December, 1917, and Jan¬ 
uary, 1918, although the original judgment had entered on 
December 13, 1917. The Supreme Court of the District 
awarded judgment for plaintiff for possession and for 
arrears in rent, and from this judgment the case was 
appealed to the Court of Appeals for the District of 
Columbia. Relying on the case of Byrne v. Morrison, 25 
App. D. C. 72, the Court held that the landlord, by re¬ 
ceiving rent after the notice to quit, waived his right to 
demand possession under the notice; and the Court in that 
case, reversing the judgment of the Supreme Court, said: 

“In our opinion, the error is fatal, since the payment 
of the rent for the months in question, as averred in 
the affidavit of defense, and which, in the state of the 
record, must be accepted as true, amounted to a waiver 
of the right of plaintiff to demand possession under 
the original notice.” 
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2. On the claim of waiver, referred to by the Municipal 
Court of Appeals, it is submitted to the Court that the 
30-day notice expired by its terms on May 1, 1950. The 
action for possession, however, was brought on April 20, 
1950, prior to the expiration date of the notice. The 
record shows that the 30-day notice came to the attention 
of counsel for Appellant at time of trial, and. it 
was stated in open court that Appellant would make 
no point of the defect hut would go ahead with the trial. At 
that point no question was raised as to the question of rent 
beyond the period of the notice. At that point the Court 
will note the claim of the Appellee was for a very large 
amount, almost three times the amount the jury found the 
Appellee was entitled to. It is to be noted that Appellant 
could not have paid the rent due until the amount of Jrent 
was determined, and it was determined only by the verdict 
of the jury. 

APPELLANT COMPLAINS OP THE INCLUSION IN 
THE PRINTED APPENDIX OF UNNECESSARY 
PORTIONS OF THE RECORD. 

Appellant says that Appellee, in printing the entire 
charge of the trial court to the jury, appearing on pages 8 
through 17 of the Appendix, has unduly burdened the rec¬ 
ord, and that said charge was unnecessary in the question 
involved herein. 

Appellee included the motion for judgment notwithstand¬ 
ing the verdict on page 18 of the Appendix, and said mo tion 
was unnecessary for the purposes of this case. 

Appellee included his motion to set aside the order ap¬ 
pearing on pages 18 and 19, which was totally unnecessary 
in a determination of the questions herein involved. 

Appellee has included in the printed Appendix his brief 
in opposition to a motion for rehearing before the Muni¬ 
cipal Court of Appeals. Said brief appears in the Appen¬ 
dix at pages 21 through 25. The only possible purpose 
would be to attempt to include in the record a letter dited 
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April 7,1950, which was not offered or received in evidence 
during the trial and which, in so far as Appellant can see, 
has no bearing on the issues here presented. 

The inclusion of the foregoing in the printed Appendix 
unduly burdens the record and is totally unnecessary in a 
determination of the issues here to be decided. Appellant 
disavows any responsibility for these portions of the rec¬ 
ord and respectfully submits to the Court that the cost 
thereof he borne by Appellee irrespective of the outcome 
of this case. 


CONCLUSION. 

The action by the Municipal Court of Appeals in holding 
that a verdict for possession should he entered with a per¬ 
manent stay of execution is without precedent in the cases 
and without justification on the facts. 

Respectfully submitted, 

Mask P. Friedlander, 

Attorney for Appellant, 

Room 502 Hill Building, 

839 Seventeenth St., N. W.. 
Washington 6, D. C. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 10,858 


JACOB SHAPIRO, Petitioner, 

v. 

COST CHRISTOPHER, Respondent. 


Appeal from the Municipal Court of Appeals for the 

District of Columbia 
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2 IN THE MUNICIPAL. COURT FOR THE DISTRICT 

OF COLUMBIA 

CIVIL DIVISION, LANDLORD AND TENANT BRANCH 

500 Fourth Street N. W., First Floor, 
Washington, D. C. 

Cost Chistopher, 723 20th Street, N. W. Plaintiff, 
Washington, D. C., (Address) 

v. 


Jacob Shapiro, 3118 Georgia Avenue, N. W., 
Washington, D. C., (Address) 

No. L. & T. 309-554. 


Complaint for Possession of Real Estate 

District of Columbia, ss . 


Robert T. Smith being first duly sworn, states that plain¬ 
tiff is entitled to the possession of premises No. 3120-22 
Georgia Avenue, N. W. (Property immediately adjacent 
and to the north of 3118 Georgia Avenue, N. W. located in 
the District of Columbia, which the defendant holds without 
right. The premises are in the possesion of the defendant, 
who holds them as a Tenant by sufferance tenant of the 


plaintiff. 


(Here indicates type of tenancy) 


The ground or grounds upon which possession is sought 
are: (Check one of following) 


□ Defendant’s default in the payment of rent, there be¬ 
ing now due rent in the sum of $1,250.00 for the period 
from 8-1-49 to 6-1-50. 


□ That possession is sought under Section 5 of the Dis¬ 
trict of Columbia Emergency Rent Act by reason of 
the following: (Explain fully). 
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Affiant also states: (Check one of the following) 

□ That a notice to quit has been served upon the defend¬ 
ant as required by law; 

□ That service of a notice to quit has been specifically 
waived in writing. 

Affiant therefore says that plaintiff is entitled to judgment 
for possession of said property (and for judgment in the 
sum of $1,250.00 for rent in arrears) and costs of this suit. 

Robert T. Smith, 

{or Agent) 

Subscribed and svrorn to before me this 20 day of April, 
1950. 

Charles L. Norris, 

Notary Public, D. C. 


PERSONAL 


Summons 



To: Jacob Shapiro, 

3118 Georgia Avenue, N. W., 

Defendant, 

Washington, D. C., 

Address. 

You are hereby summoned to appear in this Court on 18 
day of May, A. D. 1950, at 9:30 a.m. to answer the Plain¬ 
tiff’s Suit, and show why he should not have judgment 
against you for the cause of action stated in his complaint 
for possession of the above-named premises (and for judg¬ 
ment in the sum of $1,250.00 for rent in arrears); and in 
case of your failure so to appear and answer judgment will 
be given against you by default. The hearing upon this 
claim will be held in the Landlord and Tenant Branch, 
located on the First Floor, 500 Fourth St. N. W. 

If you have witnesses, books, receipts or other writings 
bearing on this claim, you should bring them with you at th|e 
time of the hearing. 
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The Rent Administrator, 1740 Massachusetts Avenue, 
N. W., may intervene in any suit or action wherein a party 
relies for ground of relief or defense upon the Rent Con¬ 
trol Act. 

If you admit the claim, but desire additional time to pay, 
you must come to the Court and state the circumstances. 
You may come with or without a lawyer. 

The costs of this case now amount to $1.00 and you are 
not required to pay any more if you settle the claim before 
the hearing. 

Witness, the Honorable George P. Barse, Chief Judge of 
said Court, the 20 day of April, A. D. 1950 

/s/ Walter F. B ram hail, 
Clerk 

/s/ Katherine L. Cornwell, 
Deputy Clerk 

/s/ Robert T. Smith, Attorney. 

Bring this summons with you at all times. 

• ••••••••• 

3 Filed: May 12, 1950 

Answer to Complaint for Possesssion of Real Estate 

The Defendant, Jacob Shapiro, for an answer to the com¬ 
plaint filed herein for possession of 3120-22 Georgia Ave¬ 
nue, N. W., Washington, D. C., says as follows: 

1. That the property is that vacant land immediately 
adjacent to 3118 Georgia Avenue, N. W., and north of said 
building. 

2. Your Defendant denies that there is any rent due or 
that the whole of $1,125.00, or any part thereof, is due for 
the use of said premises. 

3. For a further answer your Defendant says that he 
performed plumbing work for the Plaintiff in the erection 
of 3118 Georgia Avenue, N. W. and there is no dispute as 



5 


to the amount due on said job and the same has beep set 
off and applied to the rent for 3118 Georgia Avenue, W., 
and is not involved in this case. 

4. Your Defendant does not claim possession of said lot 
except for the rear portion thereof consisting of 1200 
square feet or sufficient space to park six trucks, as grant¬ 
ed in the lease for 3118 Georgia Avenue, N. W., madk on 
the 3rd day of June, 1949. 

5. Your Plaintiff gave the Defendant permission to keep 
merchandise on the vacant land with the understanding 
that they would get together and lease said land, and your 
Defendant thereupon expended large sums of money in 
preparing said lot for use, and the Plaintiff then refused 
to grant a lease or create any tenancy on said vacant lot. 
Your Defendant paid the sum of Five Hundred Dollars 
($500.00) for a fence, and thereafter was advised that! al¬ 
though he could leave his stuff on the lot he could not lease 
the same and that he would have to remove his merchan¬ 
dise when the Plaintiff was ready to build; that it was 
agreed, after the Plaintiff refused to enter into any leasing 
agreement, that there would be no charge for merely leav¬ 
ing the merchandise in the fenced area. Your Defendant 
was requested to vacate and he did vacate all of said lot 
except the portion which he was entitled to use for the 
parking of his six trucks. 

/s/ Jacob Shapiro 


4-A THIS LEASE 

Made by and between Cost P. Christopher, lessor, and 
Jacob Shapiro, lessee. 

Witnesseth, That the lessor does hereby let and deipise 
to the lessee, the following described premises: Building 
located at 3118 Georgia Ave. N. W. Washington, District 
of Columbia with space in rear of same to park Six (6) 
trucks, for the term of Five (5) Years commencing on the 
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1st day of July, 1949, and ending on the 30th day of June, 
1954, for the sum of Two Thousand Seven Hundred 
($2700.00) Dollars per annum, payable in monthly install¬ 
ments of Two Hundred Twenty-Five ($225.00) Dollars, in 

advance, at-the first payment to he made on the 1st day 

of July, 1949, and a like sum on the First day of each and 
every month thereafter. 

And the said lessee covenant that he will not carry on 
any business therein (except that of Plumbing & Heating) 
nor sublet the said premises or assign this lease in whole 
or in part without the consent in writing of said lessor; 
that he will not use said premises for disorderly or unlaw¬ 
ful purposes; that he will pay the said rent as above stated, 
and all bills for gas and electricity used on the premises, 
making the necessary deposits at the respective offices to 
secure same; that he will pay all water rents for said prem¬ 
ises during 5 vrs. tenancy thereof; that all repairs rendered 
necessary by the negligence of the lessee shall be paid for 
by Lessee, and that he will surrender the same at the ex¬ 
piration of 5 years tenancy in good order, ordinary wear 
and tear and damage by the act of God or public enemy 
excepted. 

Provided, That if the lessee shall fail to pay the said rent 
in advance as aforesaid, although there shall have been no 
legal or formal demand for the same, or shall neglect to 
pay the electricity, water rent or gas bills at the time and on 
the day when the same shall fall due and be payable as 
hereinbefore mentioned, or shall sublet or assign the said 
premises, or carry on any business therein except that of 
Plumbing & Heating aforesaid, without the written consent 
as aforesaid; or shall use the same for any disorderly or 
unlawful purpose, or break either of the aforesaid cove¬ 
nants, then, and in either of said events, this Lease, and all 
things herein contained, shall cease and determine, and shall 
operate as a NOTICE TO QUIT, the thirty days’ notice 
to quit being hereby expressly waived. And the said 
lessor, heirs and assigns, shall and may proceed to recover 
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possession of said premises under and by virtue of the 
provisions of the Code of Law for the District of Columbia, 
to regulate proceedings in cases between landlord and 
tenant. 

And It Is Further Provided, That if, under the provi¬ 
sions of this lease, a seven days’ summons shall be served, 
and a compromise or settlement shal be made thereupon, it 
shall not constitute a waiver of any covenant herein con¬ 
tained. And the said lessee hereby agree to deliver the 
premises in the same order in which they were received, 
usual wear and tear, fire and storm excepted, and it is ^lso 
hereby agreed that no waiver of one breach of any covenant 
herein contained shall be construed to waive or in any njan- 
ner affect the covenants of this Lease. 

And It Is Further Provided, That if said premises be¬ 
come uninhabitable by reason of fire or other casualty not 
caused by the negligence of the tenant, his servants] or 
agents, the rental herein reserved shall be suspended ukitil 
said premises shall have been restored to a habitable condi¬ 
tion. Nothing herein contained, however, to be construed 
as requiring the landlord to rebuild or restore said prem¬ 
ises. 

And It Is Further Provided, That if said premises are 
not completed by July 1st, 1949 the rental herein reserved 
shall be suspended until said premises shall be completed. 
The Lessor shall install and furnish three (3) Gas Unit 
Heaters, One (1) Gas Water Heater, three (3) Toilets, 
Two (2) Basins, Overhanging doors in rear of building, 
Asphalt tile on 2nd floor and complete building as per ap¬ 
proved plans. 

In Testimony Whereof, The said parties have hereunto 
signed their names and affixed their seals, this 3rd day of 


June, A. D. 1949. 

Witnessed by 
Donald Fields 


Jacob Shapiro (seal) 

Cost P. Christopher (seal) 
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7 Charge of the Court to the Jury 

The Court: (Kronheim, J.) Ladies and gentlemen of 
the jury, at this time it becomes the Court’s duty to in¬ 
struct you as to the law which should govern your consid¬ 
eration of this matter. In doing so it is necessary for the 
purpose of explanation to assume certain facts. You are 
cautioned, however, that because facts are assumed for the 
sake of explanation, it does not indicate necessarily that 
such facts are facts—or that they are true. 

You ladies and gentlemen are the sole triers of the facts. 
Now, for the sake of explanation I will tell you this is a 
complaint for the possession of real estate for non-pay¬ 
ment of rent. For the sake of explanation I assume that 
the real estate in question is a rectangular piece of ground 
abutting on Georgia Avenue. For the sake of explanation 
I assume that this rectangular piece of ground can be di¬ 
vided into three parts designated 3118, 3120 and 3122 Geor¬ 
gia Avenue. Hand me that lease, please. 

For the sake of explanation and not stating it as a fact, 
the Court says you are entitled to believe or not believe 
that the plaintiff owns the certain parcel of real estate and 
that on the southern portion thereof he was engaged in 
some construction, either by way of alteration or by way 
of straight-out construction, and that during the course of 
that construction the defendant visited the plaintiff, 

8 in consequence of which visit certain plumbing was 
done by the defendant for the plaintiff. Thereafter 

they entered into conversations which the Court assumes, 
for the sake of explanation only, culminated in this docu¬ 
ment here, denominated a lease, and this lease says that the 
lessor, meaning the plaintiff, Mr. Christopher, does hereby 
let and demise to the lessee, meaning the defendant, Mr. 
Shapiro, the following described premises at 3118 Georgia 
Avenue, Washington, D. C., with a space in the rear of same 
to park six trucks. 

Now, up to now, I have very carefully told you ladies and 
gentlemen that I am assuming certain things merely for 
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the sake of explanation. It becomes more necessajry than 
ever in taking my charge to realize that from herd on the 
Court is not stating facts as facts but is just stating the 
contentions of the parties, the truth of which is to be decided 
by you. 

Ladies and gentlemen, in accordance with certain rules 
which the Court will describe to you now, you ladies and 
gentlemen are to find or not find that these parties had 
some conversation in consequence of which a certain fence 
was erected around the abutting lot and certain trucks were 
parked thereon and certain alterations concerning some 
sheds were placed. 

The testimony regarding these facts and regarding the 
presence or lack of presence of certain equipment and build¬ 
ings of the plaintiff is pertinent because, ladies and 
9 gentlemen, you are advised as a matter of law that 
when a landlord hires property or rents property to 
a tenant he is giving exclusive control and possession of 
that property to the tenants. Stated the other wav, when 
a tenant rents property from a landlord he is obtaining 
exclusive possession and control of that property. 

Now, the question becomes a question of contract, and 
contract, ladies and gentlemen, always underlies a meeting 
of the minds, and the question which you ladies and gentle¬ 
men have to decide is, was the possession from either the 
viewpoint of the plaintiff or the tenant sufficiently exclu¬ 
sive to comply with the understanding? I am unable to 
state it any more clearly than that at the moment^ Per¬ 
haps I will attempt again by way of repetition. 

Now, then, the first question which you have to decide, 
and it is a subsidiary question, is, was any rent agreed 
upon for this lot? I am going to amend that. That is not 
the first question. The first question is the exclusiveness 
of possession. The second question is, was any rent hgreed 
upon? 

If there was a rent agreed upon and there was exclusive 
possession on the part of the tenant, then you are entitled 
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to calculate, in accordance with certain principles which I 
will enumerate later on, how much rent was due, and also, 
if there w^as no payment of rent, then the plaintiff is 

10 entitled to possession in accordance with a further 
explanation on that point. Suppose no rent was 

agreed upon and suppose there was no meeting of minds on 
that point, then the rent that was due was the reasonable 
rent. You had some testimony on that point, the plaintiff 
saws one thing and the defendant says another thing. I 
am not going to attempt to recall it because it is not my 
recollection but it is your recollection which governs. 

Now, then, you may bring in one of four verdicts. Each 
of these four verdicts must necessarily be split into two 
parts: one for possession and one for rent. You can find 
for the defendant for possession or rent. You can find for 
the plaintiff for possession or rent. You can find for the 
plaintiff for possession and for the defendant for rent. 
You can find for the defendant for possession and the 
plaintiff for rent. And the rent can be in any amount from 
zero up to and including $1,250.00. 

Now, if you find for possession in this case, you must 
make a detailed finding, a precise finding as to how much 
of that property these persons intended to pass under this 
lease. You can find that the parties intended under this 
lease that the tenant was to have so much of the lot 30 as is 
enclosed by an extension of the northern line of the prop¬ 
erty at 3118 Georgia Avenue, or you can find in accordance 
with certain calculations and figures which have been in¬ 
troduced here that the tenant is entitled to more footage 
which you can describe in your verdict. 

11 Or, you can find for the plaintiff, and I think as a 
matter of convenience but not as a matter of fact— 

I am not suggesting your finding, I am just telling you what 
you can find if the other facts so require—you can find for 
the plaintiff with the exception of a so much footage 
bounded by such and such boundaries. 

Now, ladies and gentlemen, there are certain general in¬ 
structions which apply in every case. The plaintiff has 
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the burden of proof. He must prove his allegation^ by a 
fair preponderance of the credible evidence. This paeans 
that if there is an equal preponderance, both for the plain¬ 
tiff and for the defendant, then you must find for tpe de¬ 
fendant, and of course if the evidence preponderates for 
the defendant then you must find for the defendant. 

In deciding which side preponderates, you are r ot to 
count the number of witnesses on one side and the number 
of witnesses on the other side and give your verdict to that 
side which produced the most witnesses. Rather, you are 
to weigh the testimony of each witness individually pnd if 
you credit such testimony you are to put it in the scales of 
your reason and then, accumulating all the evidence so 
tested, you are to place it in the scales of your reaspn, in 
accordance with the suggestions already enumerated. 

You are entitled to consider that if a witness testi- 
12 ties falsely concerning a material matter concerning 
which he could not reasonably be mistaken theji you 
are at liberty to disregard his entire testimony except 
where it is corroborated by other, more trust-worthy evi¬ 
dence. 

There is involved in this case, ladies and gentlemen, what 
is known as tenancy by sufferance. That is a Code term 
in the District of Columbia, by which I mean that Congress 
has designated a certain tenancy as tenancy by sufferance, 
and for the purpose of this case you are advised that when 
a person enters upon another’s property by consent o)f the 
other party and there is an understanding that a certain 
rent be paid at a certain period, then a tenancy by suffer¬ 
ance arises, and in consequence of that, certain notice must 
be given. 

The question of notice does not appear in this case. The 
question of rent and when it is to be paid is of some conse¬ 
quence. I have already told you you can arrive at the rent 
either by your interpretation of the meeting of the ntiinds 
or the agreement between the parties, or, in the absence of 
agreement as to rent, you are entitled to find the fair rental 
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value in accordance with the evidence which you have heard. 

That does not mean, however, ladies and gentlemeD, that 
you have to find an amount due. You can also find that 
no rent is due. There are three possibilities on that. 

Now, ladies and gentlemen of the jury, during the trial 
of this case it became necessary for the Court to make cer¬ 
tain rulings as to procedure and as to evidence. You 

13 are advised that the only purpose of those rulings 
is to achieve a trial in accordance with the law, which 

is an entirely different task from that which is placed upon 
you, ladies and gentlemen. That is to say, you are not to 
be guided by the Court’s demeanor, by its expression or 
by its rulings on evidence or the subject matter which is 
within your power to decide. You are the sole triers of 
the facts. 

Of course, you can weigh a witness’s testimony in ac¬ 
cordance with his interest in the matter. You are not to 
decide this matter according to any sympathy or any preju¬ 
dice but strictly in accordance with the facts as you find 
them and in accordance with the law as the Court is at¬ 
tempting to suggest it to you. 

You are instructed that in considering the issue of pos¬ 
session you must consider all the circumstances surround¬ 
ing the making of the lease for premises 3118 Georgia 
Avenue, North West. From the facts and the evidence 
adduced you must decide whether or not any portion of the 
vacant lot was intended by the parties to be included in the 
lease for the premises 3118 Georgia Avenue; and if so, how 
much of the lot was intended to be included. 

You are instructed in regard to the issue of possession 
that although the premises 3118 Georgia Avenue are not 
involved in this complaint you must take into con- 

14 sideration the vacant land directly in the rear of the 
said premises consisting of such number of square 

feet as you decide, according to the evidence, in determin¬ 
ing the intention of the parties in respect to that portion 
of the lease which provides for space in the rear for six 
trucks. 
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You are instructed that the plaintiff seeks possession of 
certain unimproved land located in the District of Colum¬ 
bia. Also at 3118 Georgia Avenue, North West, the plain¬ 
tiff claims that the defendant is a tenant by sufferance and 
that notice to quit was duly served upon the defendant by 
the plaintiff—we will cut that sentence off right there; 
there will be a period there. 

The defendant claims that he did not hold or occupy the 
front portion of the said lot. There is no claim of posses¬ 
sion of the said lot by the defendant except for the rear 
portion thereof, consisting of sufficient space to pari: six 
trucks, which the defendant says he is entitled to by vi rtue 
of a lease for the premises 3118 Georgia Avenue. 

If you find that the evidence sustains the position of the 
plaintiff that he did not include in his lease of premises 
3118 Georgia Avenue the space in the rear of the said va¬ 
cant land, then your verdict should be for the plaintiff on 
this issue. 

In considering your verdict you should consider al l the 
facts and circumstances surrounding the makifig of 
15 the lease in order to determine what the parties 
meant by the agreement that was drawn and whe ther 
or not the plaintiff agreed with the defendant for the space 
claimed herein. 

Now, I am not going to tell you what the facts are, but 
in considering that, you must consider the testimony about 
the trucks, the testimony about the sheds, the diagram and 
explanation, the testimony about the equipment—the size 
and nature of the equipment, this business about the gr avel 
and so on. Those items of proof or lack of such item of 
proof are very important in the Court’s opinion, but not 
necessarily in yours, in deciding the extent of the property 
leased, and also it may have some bearing on the question 
of possession and control. 

Now, the second issue, namely, the amount of rent due, 
involved in this case, is connected with but not dependent 
upon the first issue, and irrespective of your finding on the 
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first issue you are to consider as a separate and distinct 
item the issue of the claim for rent made by the plaintiff 
against the defendant. 

Upon this issue you are advised that the burden of proof 
is upon the plaintiff to prove by a fair preponderance of 
all the evidence in the case that the defendant is indebted 
to the plaintiff in an amount from zero up to $1,250.00 for 
rent due. There is no claim in this case that any rent is 
due for the premises at 3118 Georgia Avenue nor the rear 
portion of the said lot nor for the said premises if you find 
that the said rear portion of said lot was included in 

16 the original ease. 

You are instructed that in order for the plaintiff 
to recover for rent for the use of said lot the plaintiff must 
prove by a fair preponderance of all the evidence in the 
case that the vacant lot was leased to the defendant who 
had the exclusive use and occupancy of the same in accord¬ 
ance with the understanding of the parties, that he agreed 
to pay the rent claimed by the plaintiff; or, in the absence 
of an agreement to pay a definite sum, what is the reason¬ 
able value of the use of said vacant lot, provided you find 
there was such exclusive use of said lot by the defendant 
under some agreement to occupy the same as a tenant. 

Now, I want to make it plain there that the controlling 
point is what was the understanding of the parties. Not 
your interpretation of this lease, but what was the under¬ 
standing of the parties as to the interpretation of this lease. 
Another element which you may consider in arriving at 
your verdict is this question about the lowering of the 
power line. 

You are further instructed with respect to this issue of 
rent that if you believe the plaintiff, in February, 1950, 
did make a claim for moneys due him by the defendant and 
did not include any amount for rent of the said lot, you may 
consider the same as an admission by the plaintiff that no 
rent was due to be paid for said lot. There is some 

17 testimony on that point, or there is some lack of 
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testimony on that point. It is for you ladies and gentlemen 
to decide. 

You are the sole judges of the facts. It is for ybu to 
determine the ultimate issue, did the plaintiff and defend¬ 
ant enter into an agreement or lease under the terras of 
which this defendant was to pay the plaintiff rent foir the 
vacant lot. If you find by a fair preponderance of th^ evi¬ 
dence in the case that the defendant did enter into an agree¬ 
ment for leasing of premises and to pay rent for said vacant 
land, then your verdict will be for the plaintiff. Otherwise 
your verdict must be for the defendant. 

You are only required to bring such judgment and at¬ 
tention and concentration to bear upon the issues as you 
would use in the ordinary affairs of your business life. 
You must arrive at your verdict by unanimous vote. When 
you get into the jury room pick a foreman whose only func¬ 
tion is to announce the verdict. The form of your verdict 
must be dual, as previously suggested: You can find for 
the defendant as to possession and rent. You can find for 
the plaintiff as to possession and rent. You can find for 
the plaintiff for possession and the defendant for rent. Or 
you can find for the defendant for possession and the 
plaintiff for rent. 

You can find rent in any amount from zero up to $1,250, 
and in your finding for possession you are empowered to 
describe it in footage and in boundaries. The only tiling 
the Court requests is that if you bring in su4h a 
18 verdict,—you may or may not, in accordance jvith 
your own decision—that you make it plain and un¬ 
derstandable. 

Does that satisfy you, Mr. Smith? 

Mr. Smith: I was going to suggest that probably the 
jury should take one of these plats in and mark on that. 

The Court: Any objection to that? 

Mr. Friedlander: I have no objection, if your Honor 
please. 

The Court: All right. Do you gentlemen want to delete 
anything, add anything or change anything in the charge? 
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Let the record indicate there was no answer. You might 
as well let them take the other diagram too. 

Mr. Smith: Do you want the jury to have the picture? 

The Court: It is up to you gentlemen; it is your case. 

Mr. Friedlander: I have no objection. 

The Court: All right, ladies and gentlemen, you may 
retire and consider your verdict. 

Mr. Smith: May they have the lease agreement too? 

The Court: Any objection, Mr. Friedlander? 

Mr. Friedlander: No objection. 

(Whereupon at 4:30 p.m. the jury retired to consider of 
its verdict.) 

The Court: We will recess pending the verdict. 

(Recess) 

19 Verdict of the Jury 

(At 6:18 o’clock p. m. of the same day, the jury re¬ 
turned to the court room and rendered its verdict as fol¬ 
lows:) 

The Deputy Clerk: Members of the jury, have you 
agreed upon a verdict? 

The Jury Foreman: We have. 

The Deputy Clerk: How do you find, please? 

The Jury Foreman: W"e find for the plaintiff, posses¬ 
sion of the full area of the two lots, No. 3120 and 3122 
Georgia Avenue, providing that the mixer in the rear of 
3118 be removed immediately. 

Second finding: We find for the plaintiff in the sum of 
$437.50 as rent due from the defendant. 

The Deputy Clerk: Members of the jury, hear your ver¬ 
dict as recorded: 

Your foreman says you have found for the plaintiff for 
possession of the property in full, of 3120 and 3122, is it? 

The Jury Foreman: Yes, sir. 

The Deputy Clerk: Providing that a mixer in question 
is removed; and also for the plaintiff for rent in the sum 
of $437.50; and that is your verdict, so say you each and all. 
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The Court: Anything further at this time, gentlemen? 
Mr. Friedlander: No. 

The Court: Ladies and gentlemen, I think this is 
20 your last service. 

(Jurors indicated in the negative.) 

The Court: It is not? 

Jurors: Friday. 

The Court: This coming Friday? 

A Juror: This Friday. 

A Juror: This Friday, the second of June. 

The Court: Do you know where to report? 

A Juror: Yes. 

The Court: All right, ladies and gentlemen. Thank 
you very much, and good evening. 

(Whereupon, at 6:21 o’clock p. m., the trial was con¬ 
cluded.) 

******** • • 
Excerpts from Testimony and Proceedings 

23 Thereupon Donald Fields, having been recall 

********* 

Cross examination (resumed) 

By Mr. Smith: 

***** 

Mr. Smith: Do you have the notice? 

Mr. Friedlander: No, I never got a notice. I don’t 
know where that is. 

******** • • 

Mr. Friedlander: I would say, your Honor, we are mak¬ 
ing no point of the thirty-day notice. We want to get to 
the issue. 
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27 Filed: May 31, 1950, Municipal Court, D. C. 

Motion for Judgment for Defendant Notwithstanding 

the Verdict 

Comes now the Defendant and moves this Honorable 
Court to enter a judgment in favor of the Defendant on 
the issue of possession and a dismissal on the claim for 
rent, the same having been paid, for the following reasons: 

1. The verdict of the jury was that the Defendant should 
pay the Plaintiff a portion of the amount claimed by Plain¬ 
tiff. This amount, plus costs, has been paid by a certified 
check delivered to counsel for the Plaintiff. 

2. The verdict having been satisfied, no judgment should 
be entered thereon in this regard. 

3. At the beginning of the trial the Plaintiff elected to 
amend his complaint by adding a claim for rent through 
May 31, 1950. 

4. The jury having assessed the rent through that date 
and payment having been made thereof, the Plaintiff has 
collected rent for a period beyond that of the thirty-day 
notice. 

5. Under the rule of law in the District of Columbia the 
Plaintiff has waived his right to demand possession under 
the original notice and the judgment must be for the De¬ 
fendant in this proceeding. 

/s/ Mark P. Friedlander. 

• #•••••• • • 

28 Filed: June 16, 1950, Municipal Court, D. C. 

Motion to Set Aside Order of Court Dismissing Cause 

Without Prejudice 

Comes now the plaintiff, by and through his attorney of 
record, Robert T. Smith, and respectfully prays this Hon¬ 
orable Court to set aside the Order of Court dismissing 
plaintiff’s complaint for possession of property in ques- 
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tion and to enter a judgment for possession of said prop¬ 
erty in favor of said plaintiff in accordance with the vetdict 
of the jury, and for reasons states as follows: 

1. The Order of Court is arbitrary and contrary to the 
law and facts of the case. 

2. The plaintiff is entitled to a judgment for possession 
of the property involved herein in accordance with the ver¬ 
dict of the jury passed herein. 

3. That it is settled law in this jurisdiction that a defen¬ 
dant cannot take his chances on a favorable verdict or the 
jury, reserving his right to impeach it if it happens t^> go 
against him. 

4. That the Order of Court involved herein was bnsed 
upon rescission of a notice to quit which was not in any 
way involved in the cause of action. 

5. That the Order of Court passed herein will wor^ an 
irreparable hardship on the plaintiff in that he will be re¬ 
quired to again litigate the same set of facts involved in 
this cause which have already been decided by the verdict 
of the jury. 

6. For such other and further reasons as may be pre¬ 
sented to the Court upon oral argument of this motion. 

/s/ Robert T. Smith, 

Attorney for Plaintiff, 
723 20th Street, N. W., 
Washington 6, D. (p. 

* * • * • * • • * | * 
33 Statement of Proceedings and Evidence 

Plaintiff filed a complaint in the Landlord and Tenant 
Court against the defendant for possession of an unim¬ 
proved lot to the north of premises 3118 Georgia Avenue, 
N. W. Said suit for possession was predicated upon non¬ 
payment of rent and the giving of a 30-day notice, it being 
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claimed that was no leasing agreement. The 30-day notice 
expired on May 1,1950. 

The defendant answered claiming possession of the rear 
portion of said lot (but not the front portion thereof) on 
the grounds that it was part of the lease of 3118 Georgia 
Avenue, N. W. 3118 Georgia Avenue, N. W., was not other¬ 
wise involved in the proceeding. 

In his complaint the plaintiff claimed that the defendant 
was in default in the payment of rent in the sum of 
$1,125.00 for the period from August 1,1949 to May 1,1950. 
At the trial, without objection, plaintiff amended to include 
an additional $125.00 and an additional period through 
May 31, 1950. The trial commenced on May 26, 1950 and 
was concluded on May 29, 1950, occupying two days of 
trial. 

The Court inquired of counsel prior to submission of the 
case to the jury whether or not they desired a special ver¬ 
dict. Both attorneys indicated they did not. 

The jury returned a verdict for possession for the plain¬ 
tiff and assessed the rent then due at $437.50. There- 
34 after, on June 1st, 1950, the defendant delivered to 
counsel for plaintiff a certified check, bearing the 
same date, in the amount of $438.50, together with a motion 
for judgment for defendant notwithstanding the verdict. 

A hearing on this motion was had on June 9th, 1950 and 
on the same date Judge Kronheim ordered the following 
entry to be made in the cause, “The sum of $438.50 tendered 
by the defendant to the plaintiff on June 1, 1950, this cause 
dismissed without prejudice. Defendant’s motion for judg¬ 
ment notwithstanding the verdict held moot.” 

On June 16th, 1950, plaintiff filed a motion to set aside 
order of the Court dismissing cause without prejudice and 
after hearing on the motion on July 14th, 1950, said motion 
was denied. 

It is from this order of the Court that the plaintiff ap¬ 
peals. 
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Notice of appeal to the Municipal Court of Appeal^ for 
the District of Columbia was filed with the Clerk of the 
trial court on the 14th day of July, 1950. 

In accordance with Rule 32(a) of the Municipal Coqrt of 
Appeals there are appended hereto and made a part hereof 
the reporter’s transcript of the Trial Judge’s instructions 
to the jury and the reporter’s transcript of testimony and 
statements of counsel pertaining to notice to vacate prem¬ 
ises involved herein. 

Milton S. Kronheim, Jr., 
Trial Judge. 

August 16,1950 
Copies to: 

Robert T. Smith, Esquire 
723 20th St., N. W. 

Atty. for Plaintiff 

Mark P. Friedlander, Esquire 
839 17th St., N. W. 

Atty. for Defendant 

**•••••• • • 

48 Filed Nov 27 1950 

IN THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 960 

Cost Christopher, Appellant 
v. 

Jacob Shapiro, Appellee 

Brief in Opposition of Motion for Rehearing 

The opinion in the above entitled cause is one that has 
been correctly reasoned in the light of the facts and cir¬ 
cumstances of this particular cause and the conclusions 
reached are in conformity wdth well established rulei of 
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law and prior decisions of this Court as well as decisions 
of Courts of other jurisdictions in like or similar cases. 

The appellee bases his motion for rehearing solely on the 
rule laid down in the case of Edward vs. Totten, 48 App. 
D. C., 416, that the receipt of rent by a landlord after no¬ 
tice to quit for a new term or a part thereof amounts to a 
waiver of his right to demand possession under the notice. 
The appellant has no quarrel with the application of that 
rule to the facts and circumstances of that case, but sub¬ 
mits that this rule has no application to the facts and cir¬ 
cumstances of the case in question. 

In the Edwards vs. Totten case both plaintiff and defen¬ 
dant were in agreement as to the amount of rent for the 
premises involved and there was no question involving the 
defendants right to a portion of said premises by virtue of 
a lease for an adjoining property. The defendant merely 
failed to pay the rent on the due date and the landlord 
served him with notice to vacate. Thereafter, the defen¬ 
dant paid the rent in arrears and continued to pay the rent 
as it became due for several months after the expiration 
date of the notice to quit, which rent the landlord, or plain¬ 
tiff, accepted without protest. Under these circumstances 
the Court had every right to conclude that the acceptance 
of rent by the plaintiff after the expiration date of the no¬ 
tice to quit amounted to a prima facie showing of his in¬ 
tention to create a new tenancy and that he thereby waived 
his right to demand possession under said notice. 

49 Such were not the facts and circumstances in this 
case. Here we have a case in which the landlord 
(plaintiff below) and tenant (defendant below) were un¬ 
able to agree upon a lease for a parcel of vacant land. The 
defendant admitted using the vacant land, but claimed he 
was allowed to do so gratuitously by the plaintiff. The de¬ 
fendant stated that he would voluntarily remove his equip¬ 
ment, etc. from the front portion of said vacant land, but 
claimed that he was entitled to the rear portion by virtue 
of a lease for the adjoining property, which was denied by 
the plaintiff. Prior to filing suit, protracted negotiations 
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were had between plaintiff and defendant and their respec¬ 
tive counsel, and when it became apparent that an agree¬ 
ment could not be reached and the matter would have to be 
settled in Court both counsel for the plaintiff and counsel 
for the defendant mutually agreed that the two issues, 
namely, (1) possession of the rear portion of said ^acant 
land and (2) the amount of rent, if any, owed by the de¬ 
fendant for the use of said vacant land, could be best set¬ 
tled by the plaintiff bringing a suit for possession ()>f the 
vacant land and including therein a claim for such rent as 
he thought he was entitled to. This is borne out by a letter 
from counsel of record for the defendant, Mark P. I^ried- 
lander, Esq., to counsel of record for the plaintiff, Robert 
T. Smith, Esq., dated April 7, 1950, which is set foijth in 
full herein below, the original being attached hereto and 
prayed to be made a part hereof. 

April 7 
19 5 0 

Robert T. Smith, Esq. 

723 Twentieth Street, N.W. 

Washington, D. C. 

Dear Mr. Smith: 

Enclosed find suggestion praecipe which we should 
file in the pending landlord and tenant suit. 

Confirming my conversation with you yesterday} may 
I repeat that the issues that actually exist in this case 
would be met by a suit on your part for possession of 
the unimproved property plus suit for such ren|s as 
you think you are entitled to for use of said unim¬ 
proved property. The issues can be squarely met! and 
determined in such proceeding. 

As we discussed yesterday, they cannot be met in the 
pending action. I therefore highly recommend that we 
dispose of the present case and determine the merits 
in a new suit as herein suggested. 

Very truly yours, 

/s/ Mark P. Friedlaxder 

MPF :mj 
enclosure 
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50 By way of explanation, the suit referred to in Mr. 

Friedlander’s letter was a suit by the plaintiff for 
possession of premises 3118 Georgia Avenue for non-pay¬ 
ment of rent. The defendant filed a counter-claim by way 
of defense for a plumbing bill owed him by the plaintiff. 
The plaintiff did not deny owing the plumbing bill, so in 
order to get the issue of possession of the rear portion of 
the lot before the Court Mr. Friedlander suggested that 
this suit be dismissed and a suit filed for possession of the 
vacant lot so that the issue of the possession of the rear 
portion thereof which the defendant claimed possession of 
by virtue of his lease for 3118 George Ave. could be deter¬ 
mined once and for all. 

It is submitted that this letter plus the subsequent con¬ 
duct of the defendant at the trial clearly shows the inten¬ 
tions of both parties as to the questions to be determined 
and adjudicated. The Court correctly concluded that the 
question of possession was a separate issue from the ques¬ 
tion of rent. Had the verdict of the jury been in favor of 
the defendant for possession a judgment would have been 
entered in bis favor and thereafter the question would have 
become res judicata. It would be bard to conceive of the 
plaintiff being allowed to have a verdict of the jury set 
aside if, as the appellee contends, bis notice was technically 
faulty, had be not asked for a voluntary non-suit of bis 
case during trial. 

The issues submitted to the jury in this case were clear 
and unambiguous and the appellant would have been en¬ 
titled to the same result bad the case been tried without a 
jury as it can be assumed that be would have made the 
same answer to the suit whether orally or in writing. 

Appellant has no fault to find with the entry by the Court 
of a stay of execution on the judgment, nor should the ap- 





pellee if he honestly sought to stay in possession andj pay 
rent for the unimproved property. But, such is not his 
desire. This was clearly brought out on oral argument to 
this Court when Counsel for appellee admitted in response 
to a question by the Court that he objected to the entry of 
a judgment for possession because he wanted two bit^s at 
the same cherry, or words to that effect. 
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STATEMENT OF QUESTION PRESENTED. 

In a landlord and tenant action for possession in which 
the plaintiff, with the consent of defendant, included a claim 
for rent for use and occupation beyond the expiration date 
of the thirty-day notice to vacate, is not the plaintiff en¬ 
titled to a judgment for possession in accordance with the 
verdict of the jury so as to make res judicata the issues de¬ 
termined by that verdict? 
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IN THE 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,858. 


JACOB SHAPIRO, Appellant, 
v. 

COST CHRISTOPHER, Appellee. 


Appeal from the Municipal Court of Appeals for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

I 

Appellant under written lease occupied a buildiji g as 
tenant of Appellee. The lease provided for space in the 
rear of the building to park six trucks (App. 5). Under a 
separate oral agreement the Appellant occupied an adjoin¬ 
ing unimproved lot owned by Appellee. The parties wej*e un¬ 
able to agree on a lease for said unimproved lot and Appel- 
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lant agreed that he would vacate the same except for the 
rear portion thereof, consisting of approximately 1,200 
square feet or sufficient space to park six trucks, to which 
portion he claimed he was entitled by virtue of his lease 
for the adjoining building (App. 5). Appellant denied he 
owed any rent for the use of said lot, claiming Appellee had 
allowed him to store materials, etc., on the lot gratuitously 
(App. 5). Appellee claimed he was entitled to rent for use 
of the lot and denied that the lease for the adjoining prop¬ 
erty gave Appellant any right to the rear portion of the lot. 

At the Appellant’s suggestion, it was mutually decided 
that these two issues could best be determined by a suit by 
the Appellee for possession and for whatever rents as he 
thought he was entitled for the use of the lot (App. 23). 

Appellee gave a proper notice to quit and upon its ex¬ 
piration filed the suit for possession as suggested by Appel¬ 
lant, including therein a claim for rent due for the period 
August 1, 1949 to May 1, 1950 in the amount of $1,125.00. 
At the trial, on May 26th, 1950, Appellee, with the consent 
of the Appellant, increased the amount of rent claimed to 
$1,250.00 to include the month of May, so that the matter 
of how much rent, if any, was due could be fully and finally 
adjudicated at this trial, rather than in a later suit. 

No defect in the notice to quit was brought out at the 
trial and counsel for Appellant specifically stated to the 
trial court that the question of notice was not involved in 
the case (App. 17 and 11). Neither side included the notice 
in the record on appeal. 

The case was submitted to the jury on two issues, (1) the 
amount of rent, if any, to which the Appellee was entitled, 
and (2) possession of the lot (App. 10-11-15). 

The jury found for the Appellee in the sum of $437.50 
as rent due from the Appellant. The finding of the jury 
did not specify the period of time this rent covered. On 
the issue of possession the jury found that the Appellee was 
entitled to possession of the full area of the lot. (App. 16). 

On June 1st, 1950, Appellant tendered the Appellee a 
certified check in the amount of the jury award, plus costs, 
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together with a motion for judgment notwithstanding the 
verdict. On hearing of this motion, the trial courtj dis¬ 
missed Appellee’s complaint without prejudice. 

The Municipal Court of Appeals reversed the trial court 
and ordered a judgment for possession in accordance with 
the verdict of the jury with a final stay of execution because 
the money verdict for rent had been satisfied. 

ARGUMENT AND AUTHORITIES. | 
POINT I. 

The Municipal Court of Appeals properly ordered a judg¬ 
ment for possession with a final stay of execution ip lieu 
of dismissal. 

This case is not the normal or usual suit for possession 
of property on the grounds of non-payment of rent. The 
Appellant admitted in his answer to the complaint that he 
made no claim to possession of the land in controversy, ex¬ 
cept the rear portion to which he alleged he was entitled 
by virtue of a lease with the Appellee for the adjoining 
property. This narrowed the question of possession down 
to an interpretation of the lease for the adjoining property. 

The question of rent was incidental to the suit fof pos¬ 
session and was included in the complaint at the suggestion 
of the Appellant so that both issues could be met and (deter¬ 
mined in one suit. This is evidenced by (a) the letter of 
Appellant’s counsel to counsel for Appellee (App. 23), (b) 
statement of Appellant’s counsel to the trial court relative 
to the thirty-day notice (App. 17), (c) the fact that the Ap¬ 
pellee, with the acquiescence and consent of the Appellant, 
was permitted to amend his complaint at the trial to in¬ 
clude rent claimed to be due since the expiration date of the 
notice to quit (App. 20) and (d) the fact that the question of 
possession was submitted to the jury as a separate issue 
without objection by Appellant (App. 8-16 inch). The rec¬ 
ord, as indicated, clearly shows the intentions of both par¬ 
ties as to the issues to be litigated and it was not until after 
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an unfavorable verdict of the jury that Appellant came up 
with his ingenious but unconscionable proposition, which 
he makes the basis of this appeal, that the verdict of the 
jury cannot be reduced to judgment because of payment of 
rent found to be due by the jury. Actually the Appellant 
knew that non-payment of rent was not the basis of the com¬ 
plaint, although it appears to be because of the standard 
form of complaint which the Appellee was required to use 
under Rule 13 of the Municipal Court. Appellee could have 
brought separate actions for possession and rent and they 
thereafter could have been consolidated and one judgment 
rendered in them for possession and also for rent, (D. C. 
Code, (1940) Title 45, Sec. 912). Appellee made no point 
of this before the Municipal Court of Appeals because he 
believed he was entitled to a judgment for possession in 
accordance with the verdict of the jury in any event. 

The Municipal Court of Appeals rightfully ordered a 
judgment entered so as to make the question of possession, 
involving an interpretation of the lease for the adjoining 
property, res judicata, as was intended by the parties. The 
Municipal Court of Appeals in placing a final stay of execu¬ 
tion on the judgment followed a long standing rule in this 
jurisdiction laid down in the case of Sheets vs. Selden, 7 
Wall., 416, that a court of law or equity may relieve a 
tenant from forfeiture of his lease for non-payment of rent 
by permitting him before or after judgment, as long as he 
is in possession, to pay the rent due with interest and costs. 
Upon this being done a final stay of proceedings is ordered. 
This is precisely what happened in the present case. Ap¬ 
pellant contended he had paid the rent due, plus costs and 
the Municipal Court of Appeals stayed the writ of restitu¬ 
tion on the judgment. 
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POINT n. 

The receipt of rent in arrears after verdict of jury award¬ 
ing plaintiff possession did not oust the Munijcipal 
Court of jurisdiction to enter a judgment in accordance 
with the verdict. 

The Appellant basis his appeal solely on the riling 
made in the case of Edwards vs. Totten, 48 App. D. C.J 416. 
The Appellee submits that the ruling made in that case is 
not applicable to the facts and circumstances of the present 
case. In the present case the Court will note that payment 
of the rent found to be due by the jury was made b| the 
Appellant on June 1, 1950, when the rent claimed was due 
and in arrears. At the time of commencement of the action 
Appellant had not paid any rent, nor has he yet paid any 
rent except for rent in arrears found to be due by the ver¬ 
dict of the jury. This clearly distinguishes the case from 
Edwards vs. Totten, where the landlord not only collected 
the rent in arrears but continued to collect rent in advance 
for several months after the notice to quit had expired, 
thereby clearly evidencing an intention to continue the ten¬ 
ancy. In the present case there was clearly no intention on 
the part of either of the parties to continue the tenancy. 
As a matter of fact, the Appellant denied that any tenancy 
existed between he and the Appellee as alleged in the com¬ 
plaint. In his answer he alleged that he had relinquished 
possession to all of the land except a portion in the rear to 
which he claimed he was entitled by virtue of his lease for 
the adjoining property. In this connection Appellant cites 
the case of Dawis vs. Bristow, 1920 (3 KB Eng.) 428 Div. 
Ct. This case involved the acceptance of rent after the ex¬ 
piration date of the notice to quit where the landlord in 
accepting the rent stated that she not accepting it as rent 
but for use and occupation. In this case the Court held: 

“Agreement to continue the tenancy must be proved. 
It must be shown that the parties are ad idem as to 
terms. In this view the acceptance of rent did not af¬ 
fect the position of the parties.” 
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In the present case the jury was instructed that it could 
find rent in any amount from zero up to $1250. Appellee 
had claimed rent at $125 per month, which he alleged the 
Appellant had orally agreed to pay. Appellant contended 
that he had been permitted use of the entire lot gratuitously 
by the Appellee. Certainly the money award of the jury 
shows that it was based on use and occupation. 

It is submitted that the facts and circumstances of the 
present case are more analogous to a later case decided by 
this Honorable Court, Davidge vs. Simmons, 49 App. D. C., 
398, in which the Court based its opinion on the decision in 
the Edivards vs. Totten case. The facts, briefly, were as 
follows: Simmons, who had been plaintiff, sued Davidge 
for possession and obtained a judgment against him. Dav¬ 
idge appealed and while the case was pending on appeal, 
Simmons commenced action and recovered judgment in 
the Municipal Court against him for the value of the use 
and occupation of the property from the date on which no¬ 
tice expired down to the institution of the action. The 
judgment was satisfied by Davidge and because of that 
Davidge urged that the case be reversed. In this case the 
Court held: 

“Acceptance of rent already in arrears does not abate 

a landlord’s right of action for possession.” 

Certainly the rent tendered by the Appellant on June 1, 
1950 was for rent in arrears and the Appellee was entitled 
to an entry of judgment for possession in accordance with 
the verdict of the jury. The only difference between the 
two cases is that in the present case the claims for posses¬ 
sion and rent for use and occupation were included in the 
same suit. 
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THE PRINTED APPENDIX CONTAINS ONLY NECES¬ 
SARY PORTIONS OF THE RECORD. 

Appellee submits that the entire charge to the jury is of 
the utmost importance to show the issues which were sub¬ 
mitted to the jury without objection from the Appellant. 

Appellee submits that his motion to set aside order of 
court dismissing cause without prejudice is essential to the 
Appendix in view of the fact that the Appellant included a 
motion for judgment the defendant notwithstanding [the 
verdict. 

Appellee submits that the portion of his brief in opposi¬ 
tion to a motion for rehearing before the Municipal Court 
of Appeals necessarily appears in the Appendix to show 


the intentions of the parties as to the matters to be 
gated. 

CONCLUSION. 


The action by the Municipal Court of Appeals in holding 
that a verdict for possession should be entered with a final 
stay of execution is in accord with well settled law in this 
jurisdiction and fully justified on the facts. 

Respectfully submitted, 


iti- 


RobeUt T. Smith, 

Attorney for Appellee, 
723 20th Street, N. W., 
Washington 6, D. C. 


